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SEC Staff Guidance Regarding Secondary Market Disclosure 

Summary 

The Staff of the Securities and Exchange Commission’s 
Office of Municipal Securities published on February 7, 2020, a 
Staff Legal Bulletin (the “Bulletin”) entitled “Application of 
Antifraud Provisions to Public Statements of Issuers and 
Obligated Persons of Municipal Securities in the Secondary 
Market.” It is linked here: https://www.sec.gov/municipal/
application-antifraud-provisions-staff-legal-bulletin-21. 

Securities and Exchange Commission (“SEC”) Chairman 
Clayton had directed the “Office of Municipal Securities to put 
together a staff legal bulletin summarizing the application of 
the federal securities laws to various disclosure scenarios,”1 
prompted in part by the following concern: 

[T]he timeliness of municipal issuer financial 
reporting . . . is an area where we have heard there 
are questions in the market about the application of 
our federal securities laws and, in particular, how 
the antifraud provisions of the federal securities 
laws apply to information that is made publicly 
available by municipal issuers through various 
channels.  I have been informed recently that some 
issuers are receiving advice that, in connection with 
the distribution of information that is material to an 
investment decision, disclosing that information to 
investors on the MSRB’s EMMA system triggers a 
more rigorous liability standard for that information 
than disclosing the same information to investors 
through other means.2  

In response to this direction, the Bulletin summarizes 
certain previous SEC statements regarding the application of 
the antifraud provisions of the federal securities laws to, 
among other matters, information on issuer websites; 
hyperlinks; public reports containing financial information or 
operating data; and statements made by public officials.  In 
addition, the Bulletin notes the importance of municipal 
issuers adopting comprehensive disclosure policies and 
procedures.  

The principal basis for the guidance provided in the 
Bulletin is an interpretive release that the SEC published in 
1994.3  In that release, the SEC stated that “when it [a 
municipal issuer] releases information to the public that is 
reasonably expected to reach investors and the trading 
markets, those disclosures are subject to the antifraud 
provisions.” (emphasis added)  This language tracks language 
from ten years earlier that the SEC had used in the corporate 
context: “The antifraud provisions of the federal securities laws 
apply to all company statements that can reasonably be 
expected to reach investors and the trading markets, whoever 
the intended primary audience.”4 (emphasis added) 

The first (and to date, only) time that the SEC brought an 
enforcement action in the municipal context on the basis of the 
guidance provided in the 1994 Interpretive Release was in the 
administrative proceeding in 2013 against the City of 
Harrisburg, Pennsylvania.  In connection with that 
administrative proceeding, the SEC issued a separate report5 in 
which it further explained the basis for the enforcement action 
and provided guidance as to how a municipal issuer could 
reduce the risk of misleading investors, with a particular focus 
on written disclosure policies and procedures.  Both that 
enforcement action and the accompanying report were the 
subject of a Hawkins Advisory dated May 10, 2013.  In that 
Advisory, we also set forth our suggestions regarding the key 
elements of a comprehensive disclosure program.  That 
Advisory is linked here: https://www.hawkins.com/about/
publications/2013-05-10-hawkins-advisory-secs-report-and-
order-regarding-harrisburg. 

Analysis 

In publishing the Bulletin, the SEC Staff intended to 
provide guidance to the market regarding topics that include 
the application of the federal securities laws to the 
dissemination of financial information by municipal issuers (in a 
context in which such information is not required to be 
disseminated pursuant to a continuing disclosure agreement).  
In doing so, the SEC Staff was guided by both the language in 
the 1994 Interpretive Release and the Harrisburg enforcement 
action (and accompanying report). 

1 SEC Chairman Clayton, “Remarks to the SEC Fixed Income Market Structure Advisory Committee.”  (July 29, 2019).  

2 Id.  

3 SEC Rel. Nos. 33-7049, 34-33741 (Mar. 9, 1994) (the “1994 Interpretive Release”). 

4 SEC Rel. Nos.  33-6504, 34-20560 (Jan. 13, 1984). 

5 SEC 21(a) Report, “Report of Investigation in the Matter of the City of Harrisburg,” SEC Rel. No. 34-69516 (May 6, 2013) (the “Harrisburg 21(a) Report”).  
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Although the Harrisburg enforcement action concerned a 
unique factual setting (a failure by the City of Harrisburg over a 
period of years to submit annual financial information, audited 
financial statements, notices of failure to provide required 
annual financial information, and material event notices), the 
Staff cautions in the Bulletin that “all statements of a municipal 
issuer that are reasonably expected to reach investors and the 
trading markets are subject to the antifraud provisions, 
regardless of the municipal issuer’s compliance with its 
continuing disclosure obligations.” (emphasis added)  That 
broad conclusion results in the Bulletin recommending that 
written disclosure controls and procedures should “identify the 
documents, reports, etc. which customarily contain current 
information about, for example, the financial and operational 
condition of the issuer and establish a process by which the 
issuer makes such documents, reports, etc. regularly available 
to investors.”  It is not practicable for a municipal issuer to 
review for federal securities law purposes all financial and 
operational information that is regularly published for a variety 
of purposes.  The Harrisburg 21(a) Report notes that 
statements by public officials are more likely to be relied upon 
in the absence of contractually-required disclosures, and that 
context must kept in mind when considering the day-to-day 
practical impact of the broad language of the Bulletin. 

Notwithstanding the broad language in the 1994 
Interpretive Release and the reliance of the Bulletin on the 
Harrisburg enforcement action, there are two key aspects of 
the Bulletin that provide helpful guidance to municipal issuers 
that desire to provide financial information beyond that 
required by their continuing disclosure agreements, if any. 

The Bulletin notes that the standard of liability for 
secondary market disclosure requires recklessness or 
intentional deceit for a violation of Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 thereunder.  
The negligence standard of Section 17(a) of the Securities Act 
of 1933 is not applicable,6 because Section 17(a) applies to the 
“offer or sale of any securities,” i.e., the initial offer and sale in 
a primary offering. 

Another helpful aspect of the Bulletin is its emphasis on 
the importance of written disclosure controls and procedures:  

[R]easonably designed policies and procedures, 
when consistently implemented, can help a 
municipal issuer regularly provide more accurate, 
timely, and comprehensive information to investors; 
better manage communications with their investors; 
and comply with the antifraud provisions.  For that 
reason, the staff encourages issuers to adopt policies 

and procedures which, among other things, 
designate an individual responsible for compliance 
with such policies and procedures; establish a 
periodic training schedule for issuer staff and officials 
responsible for developing, reviewing, and 
disseminating issuer disclosures; identify the 
documents, reports, etc. which customarily contain 
current information about, for example, the financial 
and operational condition of the issuer and establish 
a process by which the issuer makes such 
documents, reports, etc. regularly available to 
investors; and identify the place or places at which 
the issuer makes such documents, reports, etc. 
regularly available to the public, which may include a 
central repository, such as the EMMA system, or an 
investor-relations website. 

The SEC Staff further notes, as an explanation of the list 
quoted above: 

This list is not intended to create any legal obligation 
for an issuer to develop such policies and procedures 
but rather sets forth the staff’s view on the types of 
provisions which could enable an issuer to provide 
more accurate, timely, and comprehensive 
information to investors; better manage 
communications with their investors; and comply 
with the antifraud provisions.7  (emphasis added) 

It is reasonable to read this recommendation that an 
issuer’s procedures “identify the documents . . . which 
customarily contain current information about [its] financial 
and operational condition” as referring to documents that it 
intends to make available for disclosure purposes, which need 
not be limited to the contractual requirements of its continuing 
disclosure agreements.  It is also reasonable to read the 
Bulletin as reminding issuers that such documents may be 
subject to liability under Rule 10b-5.  

Recommendation 

The SEC has encouraged municipal issuers to develop 
written disclosure controls and procedures, and has often 
made development of them a condition of settlement in 
enforcement actions.  A key component of such controls is that 
the appropriate financial and legal officers of a municipal issuer 
carefully review the information that is intended to reach 
investors.  This process is not practicable unless such review 
can be limited to the particular “financial information or 
operating data” that is posted on EMMA (and/or on a 
municipal issuer’s investor information webpage).  It is to 
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6 Assuming, at the time of the disclosure in question, that there is not an ongoing contemporaneous primary offering of the municipal issuer’s securities. 

7 Fn. 67 in the Bulletin.  
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everyone’s benefit that a municipal issuer be able to define 
what information is intended for investors and to assure that 
such information is properly and comprehensively reviewed. 

Accordingly, absent intentional fraud, a municipal issuer 
may look to insulate itself from federal securities law liability if 
a municipal issuer cautions investors that the only “financial 
information or operating data” intended for their 
consideration and on which they can rely is posted on EMMA 
(and/or on the issuer’s investor information webpage).  In 
doing so, the municipal issuer would have clearly separated the 
information intended for investors from that financial or 
budgetary information posted on its general website for other 
intended interested parties (e.g., citizens interested in 
budgetary materials). 

It should be noted that the Bulletin states that it was “not 
intended to create any legal obligation for an issuer to develop 
[disclosure] policies and procedures” and that it “has no legal 
force or effect: it does not alter or amend applicable law, and it 
creates no new or additional obligations for any person.”  For 
those municipal issuers, however, which wish to do so, the 
implementation of the suggestions below should allow such 
municipal issuer to address the concerns of the SEC, analysts, 
and investors for more timely and transparent financial 
information, without increasing such municipal issuer’s 
exposure to federal securities law liability. 

In accordance with the 1994 Interpretive Release, the 
Harrisburg 21(a) Report, and the Bulletin, a municipal issuer 
that wishes to voluntarily post financial information (beyond 
that required by its continuing disclosure agreements, if any) 
should carefully consider the following guidelines: 

1. The municipal issuer should comply with its 
continuing disclosure agreements in all material 
respects, including the timely filing of its annual 
financial information and material event notices.  In 
doing so, the municipal issuer has taken itself 
outside the context of the Harrisburg enforcement 
action. 

2. The municipal issuer shares other information 
that it intends to reach investors by posting the 
voluntary information on EMMA (and/or the issuer’s 
investor information webpage).  Correspondingly, 
the municipal issuer should add a disclaimer to its 
general website that the only information intended 
for investors has been posted on EMMA (or the 
issuer’s investor information webpage).  This should 
insulate a municipal issuer against a private litigant, 
which has to demonstrate reliance.  In addition, 
there should not be an SEC enforcement action 
concerning financial information or operating data 
that was not posted on EMMA (or a municipal 

issuer’s investor information webpage), unless there 
was either intentional fraud or a very unusual set of 
facts such as was present in the Harrisburg 
enforcement action. 

3. The municipal issuer should implement the 
guidance provided by the SEC in the Harrisburg 21(a) 
Report, as expanded upon by the Bulletin : 

a. “adopting policies and procedures that 
are reasonably designed to result in accurate, 
timely, and complete public disclosures” 

b. “identifying those persons involved in the 
disclosure process” 

c. “evaluating other public disclosures that 
the municipal issuer has made, including financial 
information and other statements, prior to public 
dissemination” 

d. “assuring that responsible individuals 
receive adequate training about their obligations 
under the federal securities laws” 

e. “designate an individual responsible for 
compliance with such policies and procedures”  

In summary, notwithstanding the “reasonably expected 
to reach investors” language in the 1994 Interpretive Release 
and the reliance of the Bulletin on the Harrisburg enforcement 
action, it is our thinking that as a practical matter a municipal 
issuer should be able to utilize, in effect, a “reasonably 
intended” guideline if (i) the issuer is in compliance with its 
continuing disclosure undertakings (i.e, not in a Harrisburg (or 
similarly materially non-compliant) fact setting), (ii) the issuer 
adopts and follows comprehensive disclosure policies and 
procedures, which would include associated periodic training, 
and (iii) the issuer advises that the only information on which 
investors should rely is either on EMMA and/or on the issuer’s 
investor information webpage.  This matter is not settled, 
however, and each municipal issuer should consult with its 
counsel on these points. 
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About Hawkins Advisory 

The Hawkins Advisory is intended to provide occasional general comments on new developments in Federal and State law and regula-
tions that we believe might be of interest to our clients.  Articles in the Hawkins Advisory should not be considered opinions of Hawkins 
Delafield & Wood LLP.  The Hawkins Advisory is not intended to provide legal advice as a substitute for seeking professional counsel; 
readers should not under any circumstance act upon the information in this publication without seeking specific professional counsel.  
Hawkins Delafield & Wood LLP will be pleased to provide additional details regarding any article upon request. 
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